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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF TEE STATE OF CALI FORNI A

In the Hatter of the Appeal of

)
) No. 85A-429-MW
CASTLE & COOKE, INC., BT Al,. )

For Appel | ant: Benjamin C. Byrd, |1l
Director of Taxes

For Respondent: Paul J. Petrozzi
Counsel

OP1 NI ON

This appeal is made pursuant to section
256661/ of the Revenue and Taxation Code from the
action ofthe Franchise Tax Board on the protest of
Castle & Cooke, Inc., et al., against proposed assess-
ments of additional franchise tax in the amounts and for
the incone years as follows:

17 Unless of herw se specified, %II sect.ion references
are t0 sections of the Revenueand Taxati on Tode as in

effect for the income years inissue.
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Appeal’of castle 6 Cooke, Inc., et al.

Proposed
| ncone Years Assessnent s

Castl e & Cooke, Inc. 1972 $121, 112
1973 46, 497

1974 27,531

1975 9,539

1976 121,977

1977 33,331

West Foods, Inc. 1973 64, 875
Pan Alaska Fi sheries, Inc. 1976 1,781
1977 34,476

arneson Products, Inc. 1972 182
1973 123

1975 7,447

1976 19,894

1977 33,052
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Three nmain questions arepresented by this
appeal : 1) Wiether certain subsidiaries were engaged in
a unitary business wth appellant and properly included
by respondent in appellant's conmbined report: 2) whether
amounts paid for time charters and contracts of
af frei ght ment shoul d have been included ascapitalized
rents in the Pererty factor: and 3) whether appel | ant
has shown that it should be allowed to use a specia
apportionnent fornula pursuant to section 25137. -

_ Appel lant and its subsidiaries and affiliates
are primarily involved in various stages of food produc-
tion, harvesting, transporting, Proce55|ng, and narketing
of Eood_and food products. Appellant's headquarters were
in Eawaii .

Bwa Sugar Co., Kohalo Corp., and Waial ua Sugar

Co. (waialua), were subsidiaries of appellant which grew
sugar cane and produced sugar from the cane. The sugar
Produced by these conpanies was sold to a sugar coopera-

i ve through the agency of appellant, which received
payment from the cooperative and credited it to the sugar
conmpani es.  Appel lant and the sugar conpanies had some
officers and directors in comon. Appellant purchased a
substantial portion of the fertilizer and sonme of the
farm equi pment used by the sugar conpanies and arranged
some financing for them  Appellant, one of Hawaii's
maj or |and owners, |eased land to the sugar conpanies for
grow ng cane (from 57 percent to 70 percent of the |and
used by Wi al ua).

_ Appel | ant al so owned several subsidiaries which
provided transportation services, and held, operated, and
devel oped real estate. These conpanies operated entirely
within Hawaii .

Respondent included both the sugar conpanies
and the transportation and real estate conpanies in
appel lant's conbined reports for the appeal years, having
determned that they were part of appellant's nulti-
national unitary business. Appellant disagrees with
respondent's inclusion of those conpanies in the conbi ned
report, arguing that the sugar conpanies were not unitary
wi th appel 'ant "and that the transportation and rea
estate conpanies could not be taxed by California because
%o qg so would result in unconstitutional double state

axation.

establ i shed under either of two tests set forth t he
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California Suprene Court. In Butler Bros. v.#cColgan,
17 Cal.2d 664 (111 P.2d 334] (1941), aird., 315 0.s. 501
(86 L.Bd. 991] (1942), the court held that aunitary

busi ness was definitely established by the presence of
unity of ownership, unity of operation as evidenced by
central purchasing, advertising, accounting, and nanage-
ment divisions, and unity of use in a centralized execu-
tive force and general system ofoperation. Later, the
court stated that abusiness is unitary if the operation
of the portion of the business done within California is
dependent upon or contributes to the operation of the
business outside California. (Edison California Stores,
| nc. v. McColgan, 30 cal.2d 472, 48T (I 83 P.2d 16]
(1347).)

Respondent's determnation is presunptively
correct and appel | ant bearsthe burden of proving that it
IS incorrect, (Appeal of John Deere Pl ow Compaay of
Mol ine, Cal. St. Bd. Of Equal., Dec. 13, 1961 .) Where,
as here, the appellant is contesting respondent’'s deter-
mnation of unity, it nust prove by-a preponderance of
the evidence that, in the aggregate, the unitary connec-
tions relied on by respondent were so |l acking in sub-
stance as to conpel the conclusion thatasingle inte-
grated economic enterprise did not exist.

We do not believe that appellant has net its
burden regardi ng the sugarconpani es. |t states that |t
was not in the sanme business as the sugar conpanies, that
they were notinvolved invertical steps inaprocess,
that, although there was some central nanagenent, there
were no centralized departnents to handle the mpjority of
t he management f unctions, andthat operational supervi-
sion was done principally by the sugar company personnel.
Appellant admits t he agency rel ati onshi p for the sale of
the sugar, andits purchase of fertilizer and farm equip-
ment for the sugar companies, but cont ends that these .
were not done for operational purposes, but nerely for
conveni ence because appellant was |ocated in Honolulu and
t he sugar conpanies were nore renotely | ocated.

Fromthe information in the record, it aPpears
that respondent's determnation of unity was justified
under either the "three unities" or the ®"contribution oOr
dependency test.® The statenents and explanations of
appel I ant “are unsupported by any evidence and, in any
case, fail to show that the connections relied on by
respondent |acked substance. Therefore, we conclude that
respondent was correct in its determnation that the
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sugar conpani es were part of appellant's unitary business
and shoul d have been included in the conbined report.

_ Appel lant's objection to the inclusion in the
conbi ned report of its other Eawaiian affiliates is not
wel | founded. Appellant does not contest the fact that
the affiliates were part of its unitary business. \Wen a
taxpayer derives income from sources both within and
without this state, its franchise tax liability is
measured by its net income derived fromorattributable
to sources within this state. (Rev. & Tax. Code,

S 25101.) If the taxpayer is engaged inasingle unitary
business with affiliated corporations, the income attrib-
utable to California sources nust be determned by apply-
ing an apportionment formula to the total incone derived
fromthe conbined unitary operations of the affiliated
conpanies. (Edison California Stores, Inc. v. McColgan,
supra.)

The United States Suprene Court has |ong upheld
the fornmula apportionment nmethod of apportioning the
income of multijurisdictional unitarv businesses. nost
recently in_Container Corp. v, Franchise Tax Board, 463
U S. 159 (77 L.E3d.2d 545] (1983). 10 the extent that
appel lant's argument is based on constitutional grounds,
it is addressed to the mwon% forum since this board is
precluded from declaring astatute unconstitutional
(Cal. Const., art. IIl, S3.5.) Since appellant's
affiliates were part of appeliant's unitary business,
resp?ndent properly included themin appellant's conbined
report.

~ Appellant, through sone of its subsidiaries,
buys, ships, and sells tropical fruit, predonm nately
bananas. The fruit is shipped fromé&in Arerica in
refrigerated vessels under either time charter arrange-
ments or contracts of affreightnent. |n atime charter,
acontract is madewith a vessel owner to supply a
vessel, crew, and suRPlles for a specific period of tinme.
A contract ofaffreightnment is basically the sane as a
time charter, except that the contract is for a specified
anount of space on a vessel. The amount charged for a
contract of affreightnent is based on the assigned space
on the vessel. Under both tinme charters and contracts of
affrei ghment, the charges to appellant were Payable
regardless of whether the space on the vessel Wwas
actual 'y used.

_ Appel | ant contends that the amounts it pays for
time charters and contracts of affreightnent are actually
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rent and should be capitalized for purposes of the prop-
erty factor pursuant to section 25130. The respondent .
argues t hat these costs are transportati on expenses, not
the rental of assets to be used by appellants in its uni-
tary business. W agree with the Franchise Tax Board
that the expenses were for the provision of transporta-
tion services.

In Xerox Cotp. v. United States, 656 P.2d 659

(1981), the umited State Court of O alns was asked to
determ ne whether copy machines were |eased to govern-
ments and-tax-exenpt organizations or supplied as an
integral part of a service. The court focused on two
areas in nakln% its deternination: 1) the possessary
interests of the parties and 2) the degree to which the
property was part of an integrated operation.  (Xerox
Corp. v. United States, supra, 656 P.2d at 674-675.%
egardi ng the possessary interests of the parties, the
court stated:

Thus, in a | ease, the customer (lessee)
acquires a legal interest of sonme speci- .
fied duration in the property itself,

whi ch enablesit to exercise substantial

control over the property i ncluding the

right to den% access to others including

t he owner. y contrast, a service con-

tract typically allows the owner access

to its property and the right to freely

substitute property in order to nmeet ifts

contractual obligations.

(Xerox Corp. v. United States, supra, 656 P.2d at 675.)

Appel  ant contends that, through its time charters and
contracts of affreightment, it has control over |oading
dates and schedul es, departure and arrival dates, and

unl oading times. However, We do not believe that this
corresponds with the type of control over the property
itself (i.e., the ship)j which was delineated by the court
In Xerox, supra. Cearly, the owners of the vessels not
onIY‘TETalned access to the property, but physical con-
trol over the vessel, its operations, and its crew

It appears that, despite appellant's insistence
that arental of property was involved, appellant was o
interested in nore than'just space on a boat. \Wat .
appel lant was really contracting for was an integrated )
package providing adequate space and conditions for its
produce while being transported, with paynent being for
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the end result -- delivery at the port of destination.
The fact that tangi ble personal property was used in
achieving this end result does not change a transg0{tag
tion contract into a lease. Ve disagree with appellant's
contention that its arrangements were so distinct from
"mere transportation of goods" (App. Response at 7) that
it was justified in including these expenses in the
property factor as capitalized rental. Ve have seen no

convincing evidence in the record which would suppor.t
such a distinction.

Appel I ant al so contends that it should be
al l oned, pursuant to section 25137, to nmodify its payrol
factor because the wage differentials between California
and foreign countries causes distortion if the nornal
payrol | factor is used. The same argunment has been
ralsed before and rejected. (See, e.g., 522%3;_22
Ki kkoman International, Inc., Cal. St. Bd. of Equal.,
June Z9 1987 ) Appelrant s nere allegations of distor-
tion, basedon separate accounting principles, are

insufficient to persuade us that the normal factors
shoul d not be used.

_ Based on the foregoing, the action of the
Franchi se Tax Board nust be sustai ned.
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¢

ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T | S HEREBY ORDERED, ADJUDGED AND DECREED
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Castle & Cooke, Inc., et al., against proposed
assessnments of additional franchise tax in the anounts
and for the incone years as follows:

Pr oposed
| nconme Years Assessnent s

Castl e & Cooke, Inc. 1972 $121, 112
1973 46, 497

1974 27,531

197s 9,539

1976 121,977

1977 33,331

Vst Foods, Inc. 1973 64,875
Pan Al aska Fisheries, Inc. 1976 1,781
1977 34, 476

Arneson Products, Inc. 1972 182
1973 123

197s 7, 447

1976 19, 894

1977 33, 052

be and the same is hereby sustained.

Done at Sacramento, California, this 17th day
of  June , 1987, by the State Board of Equalization,
w th Board Menbers M. Collis, M. Dronenburg, M. Bennett,
M. Carpenter and M. Baker present.

Conwav H.  Collis , Chairman
Ernest J. Dronenbura, Jr » Member
_William M. Benpett ,  Menber
Paul carpenter , Member
) Anne Baker* , Menmber

*For Gray Davis, per Government Code section 7.9
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In the Matter of the Appeal of )
castle & Cooke, Inc., et al. )

No. 85A-0429

AN IR E R SR AN

ORDER pexyine PETI TI ON FOR REHEARI NG

Upon consideration of the petition filed July 21,
1987, by the appellants for rehearing of their appeal” fromthe
action ‘of the Franchise Tax Board, we are of the opinion that
none of the grounds set forth in the petition constitute cause
for the granting thereof and, accordingly, it is hereby ordered
that the petition be and the sane is hereby denied and that our
order of June 17, 1987, beandthe sameis hereby affirmed.

Done at Sacramento, California, this 5th day
of January, 1988,bythe State Board of Equalization, wi th Board
Members M. Dronenburg, Hr. Carpenter, Mr.Bennett, Mr. Collis,
and M. Davies present. ,

Ernest J, Dronenburq, Jr. ,  Chai rman
Paul Carpenter , Menber
W liam M. Bennett ., Member
Conway H. Col | i s , Menber
John Davi es* ,  Member

*For Gray Davis, per CGovernment Code section 7.9
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